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Attorney: What’s the next thing that happened after the conversation
with your manager on Monday?

Client: Well, I was supposed to go to work on Tuesday.

Attorney: Did you go to work on Tuesday?

Client: No, I didn't.

Attorney: Why not?

Client: I had to attend my mother’s funeral.

Attorney: Ok, what happened next?

Good lawyering requires empathy. When someone tells you they lost
their mother, you don’t say, “What happened next?” You say, “I'm very
sorry to hear about your loss” You do this not as a matter of interviewing
technique. You do it because you feel your client’s pain.

According to the seminal text Essential Lawyering Skills," “Empathy
is invaluable in interviewing, counseling, and negotiating” Experiencing
“what it’s like to be in [the client’s] shoes” helps lawyers connect to clients
and can empower clients to “feel stronger and more capable” When
lawyers and clients can’t connect face-to-face, as they often can’t during
the COVID pandemic,? empathizing with client suffering becomes even
more critical to the attorney-client relationship.?

* Professor of Lawyering Skills, UCI School of Law.
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lawyers, that shift has included the loss of face-to-face meetings with clients . .. ”).

3 Some commentators have argued that emotional skills, such as empathetic interaction, could grow in importance in future
job markets because they may prove difficult to replace with artificial intelligence. Kai-Fu Lee, Ten Jobs That Are Safe in
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All this seems uncontroversial. Good lawyering requires empathy.
The only question is how to help lawyers empathize more.

Yale psychologist Paul Bloom, however, would disagree. The title
of Bloom’s book, Against Empathy: The Case for Rational Compassion,*
suggests provocative clickbait more than thoughtful analysis. But he, in
fact, levels three serious challenges to the view that empathy helps people
help others.

First, empathy can stoke bias because people often identify with the
feelings of those most like them. Bloom illustrates the point by juxtaposing
the flood of American news coverage of Natalee Holloway, an American
student who went missing on vacation, with the minimal airtime devoted
to the genocide in Darfur at the same time. This mismatch, according to
Bloom, “doesn’t reflect an assessment of the extent of suffering, of [the]
global importance, or of the extent to which it’s possible for us to help.
Rather, it reflects our natural biases . . . [favoring] those who look like us
and come from our community.

Second, empathy can exacerbate the identifiable victim problem.
The “spotlight” of empathy shines on individuals whose feelings one can
vicariously experience. By contrast, empathy tends not to focus people on
helping large, unindividuated groups. Bloom highlights studies showing
people donate more money to help feed one named child than to help feed
eight times as many anonymous ones.®

Third, empathy can overwhelm the empathizer, defeating the person’s
ability to help those in need. For example, directly experiencing a patient’s
fear and pain might disable, rather than promote, a doctor’s ability to
effectively provide treatment. As Bloom suggests, the patient might much
prefer the doctor’s unemotional deployment of technical expertise to the
sharing of feelings.’

Bloom’s broadside appears to apply forcefully to the legal context.?
Lawyers choosing to represent only those clients with whom they
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empathize could put lawyers’ personal biases in the driver’s seat. Empathy
could inadvertently contribute to clients looking even more like their
lawyers. Such a funneling of legal services not into communities that need
them, but into communities that mirror the demographics of lawyers
themselves, would frustrate the cause of equal access to justice.® Likewise,
empathy could pose problematic conflicts. For example, empathy could
heighten a class action lawyer’s preference for the interest of a named
plaintiff—at the expense of a putative class’s interests.' Finally, lawyers
have attested that emotional identification with clients can lead to
exhaustion and burnout.” These emotional impacts could exacerbate the
high level of mental health challenges lawyers already face in their work.

On the other hand, wholesale condemnation of empathy in lawyering
runs severe risks. Rather than contributing to exhaustion, empathy might
energize some lawyers to keep fighting. Cause lawyers, for example, who
cannot empathize with their clients might lack the emotional fuel to endure
professional setbacks and disappointments.’? And instead of promoting
bias, empathic client selection might open the door to legal services for
clients typically excluded by lack of social or economic power. Moreover,
recall the lawyer whose response to his client’s mother’s death was “what
happened next” The pure technician, experiencing no empathy, might lack
the ability to provide even a baseline of helpful, humane service."

This apparent deadlock over empathy, however, might rest on an
ambiguity. Bloom distinguishes compassion from empathy. Bloom largely
approves of compassion, which he defines as caring for the well-being
of others, but without experiencing the feelings of others, as a moral
guide. And compassionate lawyering—caring for your clients but without
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in their legal cocoons, they have little comprehension of their client’s ultimate concerns with the legal problem at hand”).
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feeling their feelings—might thread the needle of energetic representation
without moral myopia. Indeed, when commentators lionize empathy,
they may really mean what Bloom denominates compassion, i.e., caring
without vicarious feeling. In other words, Bloom’s challenge may amount
to heckling a strawman.

But such a view, I think, would discount Bloom’s perspective too
much. Against Empathy raises important challenges to empathy as
an absolute good, in legal practice or otherwise. Identifying strongly
with a client’s feelings, in some circumstances, can counterbalance the
heartless, robotic lawyering represented by the lawyer-client exchange
at the outset of this essay. But, at other times, the “spotlight” of empathy
might serve neither lawyer nor client—where, for example, a lawyer has
duties to unidentified class members or shoulders a backlog of emotional
exhaustion. Ultimately, a balanced view might acknowledge empathy as a
valid emotional response, but one warranting neither blind maximization,
nor unqualified criticism.





